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DETAILED ACTION 

Election Acknowledged 

1. Applicant's election with traverse of the invention of Group I encompassing claims 8-13 
and 22-27 in the reply filed on 06/02/2008 is acknowledged. However, in Applicants response, 
Applicant failed to identify problems with the restriction requirement. 

2. The requirement is still deemed proper and is therefore made FINAL. 

Status of Application 

3. Claims 8-27 are pending, claims 14-21 are withdrawn as being directed to nonelected 

inventions and claims 8-13 and 22-27 are presented for examination on the merits. The 
following rejections are made. 

Claim Rejections - 35 USC §103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 of this title, i f the di i'icrcnccs between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. Claims 8-10 and 22-24 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Bratescu et al. (US 6528070). 

6. Bratescu is directed to emulsions comprising a blend of surfactants, active agents, oil and 
water. The emulsions may be employed in agricultural and pesticidal applications (see abstract). 
The emulsions is to comprise from about 3% to about 70% by weight of an oil and from about 
15% to about 97% by weight of water (see column 4, lines 50-65 and claim I; see instant claims 
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8, 9, 22 and 23). Exemplified oils include vegetable oils such as olive and castor oil (see column 
23, lines 60-65; see instant claims 10 and 24). The emulsions composition may comprise a 
fungicide (see column 29, line 65). 

7. Bratescu fails to teach using the emulsion specifically for agricultural cultivation. 

8. Regardless, it would have obvious to one of ordinary skill in the art at the time the 
invention was made to use the teaching of Bratescu with a reasonable expectation for success in 
arriving at a method of treating fungi on plants by applying a composition comprising a 
fungicide, between 15% and 85% water and between 85% and 15% oil. Bratescu teaches such a 
composition and indicates that fungicides arc to be included. Although Bratescu does not 
expressly teach using their composition on plants to prevent fungi growth on crops, Bratescu 
itself provides such a motivation. Bratescu states that their composition may be employed in 
agricultural applications, and so to a person of ordinary skill such a recitation would serve as a 
sufficient motivation to use their composition for the treatment of agriculture. Therefore, a 
method of treating fungi on agriculture using a composition comprising a fungicide, water and 
oil is prima facie obvious to one of ordinary skill in the art at the time the invention was made, as 
evidenced by the references, especially in absence of evidence to the contrary. 



9. Claims 11 and 25 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Bratescu et al. (US 6528070) in view of Narayanan et al. (US 5176736). 

10. Bratescu is relied upon for disclosure described in the rejection of claims 8, 10, 22 and 24 
under 35 U.S.C. 103(a). 

1 1 . Bratescu fails to teach soybean oil. 
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12. Narayanan is directed to delivery systems for agricultural chemicals wherein the delivery 
systems are emulsifiable concentrates. It is taught that the concentrates include an oily 
component, and an exemplified oil is soybean oil (see column 9, lines 15-20; see instant claims 
11 and 25). 

13. Therefore, it would have been obvious to one of ordinary skill at the time the invention 
was made to combine the teachings of Bratescu with Narayanan with a reasonable expectation 
for success in making a fungicidal emulsion comprising soybean oil. One would have been 
motivated to use soybean oil as an oily component of the emulsion because it is taught by 
Bratescu that vegetable oils are suitable for use in their emulsion. Soybean oil is a vegetable oil. 
Therefore, implementing soybean oil in a fungicidal emulsion is prima facie obvious to one of 
ordinary skill in the art at the time the invention was made, as evidenced by the references, 
especially in absence of evidence to the contrary. 

14. Claims 12, 13, 26 and 27 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Bratescu et al. (US 6528070) in view of Huber-Emden et al. (US 3873703). 

15. Bratescu is relied upon for disclosure described in the rejection of claims 8 and 22 under 
35 U.S.C. 103(a). 

16. Bratescu fails to teach the fungi being inhibited as being Botritis spp as well as the 
agriculture being a tomato or potato crop. 

17. Huber cures these deficiencies. Huber is directed to fungicidal compositions and 
methods of killing fungi with said compositions. The composition may be in the form of an 
emulsion (see column 3, line 25 and line 60). The composition is taught to be useful for 
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combating fungi on grain, corn, rice, vegetable and fruit cultures (see column 3, lines 30-35). 
The composition is disclosed as capable of inhibiting growth of Botrytis and Verticillium (see 
column 3, lines 30-50; see instant claims 12 and 26). 

18. Therefore, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the teachings of Bratescu and Huber with a reasonable 
expectation for success in arriving at a method of preventing and treating the growth of fungi by 
administering a fungicidal emulsion wherein the fungi is a Botrytis and is growing on a fruit or 
vegetable crop. Huber teaches that fungicidal emulsions can be applied to inhibit the growth of 
harmful fungi such as Botrytis on fruit and vegetable crops. Albeit Huber doesn't specifically 
teach and species of vegetable of fruit crop, it would have been obvious to any person of 
ordinary skill in the art to envision using the method of Bratescu on vegetable crops such as 
tomato and potato as well as on fruit crops such as peach and pear. Such a discovery that a 
fungicidal emulsion is useful for inhibiting growth of fungi upon such crops is not due to 
innovation, but rather to common sense and ordinary skill in the art. Therefore, a method of 
inhibiting Botrytis and fungi growth on fruit and vegetable crops is prima facie obvious to one of 
ordinary skill in the art at the time the invention was made, as evidenced by the references, 
especially in absence of evidence to the contrary. 

Conclusion 

19. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kyle A. Purdy whose telephone number is 571-270-3504. The 
examiner can normally be reached from 9AM to 5PM. 
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20. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sharmila Landau, can be reached on 571-272-0614. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

21. Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/Kyle Purdy/ 
Examiner, Art Unit 1611 
September 16, 2008 



/Sharmila Gollamudi Landau/ 
Supervisory Patent Examiner, Art Unit 1611 



